Plattsburgh, NewYork T —

41 City Hall Place
Plattsburgh, NY 12901
Ph: 518-563-7707
Fax: 518-563-6426

PROCEDURE IN APPEALING THE ZONING ORDINANCE
CLASS B VARIANCE

DEADLINE FOR FILING APPLICATION 05/22/20

06/15/20

ZONING BOARD MEETING DATE

The Zoning Board of Appeals has been empowered to hear and decide all appeals to the Zoning Ordinance and
to do so the Board holds public meetings once a month.

The attached appeal application must be completely filled out and returned to the office for action by the
Zoning Board of Appeals at their monthly meeting. The filing fee for said application is as follows:

One and Two-family dwellings - $50.00
Multiple Dwellings $150.00
Commercial Properties $150.00

All checks should be made payable to the "City Clerk”. In order for your appeal to be heard in the same
month you apply, the appeal form and fee must be received by this office three weeks prior to the scheduled meeting of
the Zoning Board of Appeals. All applicants or their representatives should attend the Zoning Board of Appeals Public
Meeting of their appeal to answer any questions the Board may have regarding their request.

In filling out the form, please be specific and supply the Zoning Board of Appeals with all the necessary
information requested on the form. If you are requesting a variance from the ordinance, you must detail why the literal
enforcement of the ordinance will produce an undue hardship, while the variance requested will adhere to the spirit of
the ordinance and do substantial justice. Financial disadvantage to the property is no proof of hardship within the
purpose of zoning. In addition to the above, an applicant must submit adequate drawings and a site plan of all
requests, which will involve any construction, alterations, or physical change of their property. Twelve (12) copies of

the entire packet including drawings and site plans are required (we recommend the plans be approved before the
twelve (12) copies are made).

Before the Zoning Board of Appeals may hear and decide your appeal, this office must first:

1. Publish the request in three successive issues of the Press-Republican newspaper not less than five (5) nor
more than ten (10) days before the hearings.

2. Notify, by letter, all adjoining property owners of your request
This office is responsible for implementing the above requirements.

If there are any questions, please contact this office.
Thank you for your cooperation.
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CLASS A VARIANCE CLASS B VARIANCE SPECIAL USE PERMIT
Date: 05/22/20 Appeal No.:

An application is hereby made to the Zoning Board of Appeals pursuant to the City of Plattsburgh Zoning Ordinance for a variance
to allow the property use as herein described.

Applicant: Julie Dahlen

12 Point View Terrace

Applicant’s Address:

Plattsburgh, NY 12901

Telephone No.: 518 45 (4 T4

Parcel Identification: 207.12-3-6

int View Terrace
Location of Request: 12 Point View Te —

(same as applicant)

Property Owner:
_ Construct a +/- 500 sq.ft. second floor addition above the existing attached
Request Description:
garage, portions of which are pre-existing non-conforming in the side yard setback
Zoning District: R1
. t
Section Appealed: Schedule il (Schedule of Area & Bulk Controls)
Previous Appeal: No.: Date:

Identify Applicant’s Right to Apply for Variance:

Ownership: X Long Term Lease: Contract To Purchase:

Other (Please Explain):

Applications for Zoning Variances must be accompanied by:
15 copies of existing and proposed site plan
15 copies of existing and proposed floor plan.

The Zoning Board of Appeals may impose reasonable conditions and restrictions on the grant of area and use variances
provided they are directly related to and incidental to the proposed use of the property. Such conditions shall be
consistent with the spirit and intent of the zoning law, and shall be imposed for the purpose of minimizing any adverse
impact such variance may have on the neighborhood or community. 7
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Si gnlfl':ure (Owner/Applicant) ! 4 " Notary Public
W/ REBECCA L. MOSS-PATNODE

Notary Public, State of New York
Registration No, 01M06279950
Qualified in Clinton County
Commission Expires April 15, ZOAL



ZONING BOARD OF APPEALS
CITY HALL

PLAT]’SBURGH. NEW YORK 12901

STANDARDS OF PROOF - AREA VARIANCE

A.  The applicant for an area variance is not entitled to én area variance unless he
has furnisheq competent proof to satisfy the "practical difficulty standarg" and that
the variance, if granted will not alter the essential character of the neighborhood.

In arder to satisfy the practical difficulty standard, the applicant must prove
that the Zoning Ordinance as it applies to his land creates significant economic injury
and that the variance, if granted, will not produce a substantial change in the
character of the neighborhood. The courts of this state hold that "significant
economic injury cannct be established except by dollars and cents proof which includes:

1. The original purchase price of the premises.
2. The current rarket value of the premises without an area variance.

"Projected market value" in item 3 does not include any cost of valuation for
the proposed construction. It includes only the current market value without any
variance plus the "value of the right to build." The "value of the right to builg"
may be said to be the "value of the building permit". How much more valuable is the
entire property with a building permit allowing the future construction of the proposed
work?  Projected market value which includes the value of the work to be constructed

will be rejected,

Projected market value can be best shown by the in-person testimony of a real
estate gppraiser who is Present at the hearing. wWritten dppraisals may be less
satisfactory because the writer is not present to answer any Questions. -

t value with the variance is the amount of economic injpry. If the
Zoning Board of Appeals determines that this economic injury is significant, then

that it is important 4in this particular instance to enforce the Zoning Ordinance as

it is written, in order to protect the health, safety and welfare, then the application
must be denied. 1t ig important to note that such testimony must be by a town official
Or socmeone hired by the town to give the testimony. If the Zoning Board of Appeals
agrees with the Town Official that it is important in this case Lo enforce the Zoning
Ordinance as written, then the applicant is not entitled to the area variance, unless
he presents further testimony that the enforcement of the ordinance as written will
deprive him of any reasonable use of his land. If applicant proves that, then he is
entitled to the area variance.

B. The second question to be determined by the Zoning Board of Appeals is whether the

the propose will alte the essential character of the neighborhood. wWill a substantial
detriment to adjoining properties be Created? If it will, then the variance may

C. Other Grounds for Penial:

1. Whether the variance applied for is the minimum variance that is necessary.

2. 1Is the variance sought one that is merely desirable for the greater enjoymant
of the pProperty, as opposed to one that is hecessary for continued practical
utilization of the Premises? (Bielak v. zZoning Board of Appeals, 78 AD 24 435) .
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STANDARDS OF PROOF - AREA VARIANCE

3. Is this hardship self-created? An area variance cannot be denied solely
on the ground ¢f self-created hardship, but is a factor to be considered.

4. Is the plight of the owner due to personal problems of the owner as opposed
to matters dealing with the land or buildings? While an area variance may
not be denied solely on this basis, it is a factor to be considered.



Area Variances Standards

The state statues define area variances as: "the authorization by
the zoning board of appeals for the use of land in a manner which
is not allowed by dimensional or physical requirements of the
applicable zoning regulations.”

General City Law, 81-b (1)

The state statues then go on to provide the zoning bozrd with the
standards for granting the area variances;

"(b) In making it's determination, the zoning board shall take
into consideration the benefit to the applicant if the variance is
granted, as weighed against the detriment to the health, safety and
welfare of the neighborhood or community by such grant. In making
such determination the board shall also consider:

(1) whether an undesirable change will be produced in th
character of the neighborhood or a detriment to nearby propertie
will be created by the granting of the area variance;

wn O

(2) whether the benefit sought by the applicant can be
achieved by some method feasible for the applicant to pursue, other
than an area variance;

(3) whether the requested area variance is substantial;

(4) whether the proposed variance will have an adverse effect
or impact on the physical or environmental condition 1in the
neighborhood or district; and

(5) whether the alleged difficulty was self-created; which
consideration shall be relevant to the decision of the board of
appeals, but shall not necessarily preclude the granting of the
area variance.

The board of appeals , in the granting of area variances, shall
grant the minimum variance that it shall deem necessary and
adequate and at the same time preserve and protect the character of
the neighborhood and the health, safety and welfare of the
community."”

General City Law, 81-b(4)



Area or Dimensional Variances

Area variances may be granted where setback, frontage, lot siz
vard requirements of this Code cannot be reasonably met. In making
it's determination the ZBA shall take into considerarion the
benefit to the applicant if the variance is granted, as weighed
against the detriment to the health, safety and welfare of the
neighborhood or community by such grant. In making such
determinations the board shall also «consider the following
criteria:

Please give a written response to each section.

(1) Will an undesirable change be produced to the character of the
neighborhood or a detriment to nearby properties be created by the
granting of the area variance?

(2) Can the benefit sought by the applicant be achieved by some
method, feasible to the applicant to pursue, other than an area
variance?

(3) Is the requested area variance substantial?

(4) Will the proposed variance have an adverse effect or impact

=L 1l=00

the physical or environmental conditions in the neighborhood?

0
o

(5) Has the alleged difficulty been self-created?
This information shall be relevant to the decision of the board but
shall not necessarily preclude granting of the variance.



-
VCJ FIaNCESS
One of the basic powers glven by law to a zonlng b‘oard of appeals |s called the '"varliance" power. The
board has the authorlty to "vary," or modity, the strilct letter of a zoning ordlnance or local law In

casss whers this strict Interpretation could cause practical dlfflaultles or unnecessary hardships tor an
Individual.

Appeals boards ars frequently confronted with requests for varlances, There are +*wo types of requests
that coms before the board, and the standards by whlch they are judged differ. A use varlance |s a re~
quest to utilize property for a use or activity which [s not permitted by The zoning ordlnance, and the
appllcant must demons+trate "unnecessary hardship." An area variance |s a request for reliaef from dlmen-
slional standards contalned In the zonlng ord!nance, and It requires a demonstration of ‘"practical diffi-
culty.”

The basic standards for determining unnoces?ary hardshlp and practlical difflaulty have been establlshed
and rafined by the courts in numeraus cases.

Use Variance

An Indlvidual who wants to utilize property for 8 use that I's not permitted by the zenling . ordinance musY
apply for a use varlance. An appllcant tor a use varlance must demonstrate unnecessary hardship by satls-
tying each of the followling three tests: ’
1.’ Unlqueness

The appl! lcant must prove that there are certaln features or conditions of the land That are not gener-

ally appllicable throughcut the zone AND that these features mka it Impossible to earn a reasonable

return withoaT soms adjustment, If the features or condlflons are generally appl lcable throughout the
district, a varlance shculd not be granted. In those sltuations where the dlftlaulty |s shared by
others, the rellef shauld be accom|lshed by an amendmsnt to the zonlng ordlnance, not 2 varlanca,

2,' Reasonable Raturn

The app!lcant must demonstrate an Inablllty to reallze a reasonable raturn under any ot the uses per-
mitted bty the zonling ordlnance. There must be a "dollars and cents® proof of the appl lez‘anf's Inabl 1=
Ity toreailze reasonable return; specufation or qualltative assessment-ls Inadequate. Fallure to
realize the highaest return Is not conslidered a hardship.

3y Character

The applicant must prove that the requested modl ficatlon will not change the charactar or quallity of
the nelghborhood. In addition, the "splrit® of the ordinance or local law shoutld be preserved.

The appllcant for a use varlance must meet all three tasts before the appeals board mzy grant rellef, A
use variance should not be granted 1¥ the "unnecessary hardship® was creaTed Uy the apol icant, If the
appeals board grants a use varlance to an appllicant who has falled to met each of the tests, It runs the
risk of assuming the function of the leglslative body and making a declsion contrary fo the leglslative
Intent of the zonling crdinance,

An Increasing number of use variance requests |s often the sign of an '"aged" zoning ragulation, The
appeals board shculd not clrcumvent the legislative process by granting use varlances. Instead, fhe
appeals board should advise the governing body of the need to reexamine and amend The zon Ing ordinance.

Area Variance

In the case of an area varlance, the appllicant Is seeking modiflcatlon ot dimenslonal standards, such as
yard requirements, set-hack |ines, lof coversge, frontage cequirements or density requlatlions, so that the
property my be utllized for one of the uses permittsd by tha Zonlng ordlnance. The appeals board may
grant rallef |f <the appllcant can demonstrate that .strict corpllance wlth The regutations would cause
practical dlfflaulty, '

PLANNING DEPARTMENT



The determinatlion of practical difflailty Is a three-step process.

1.

2-

3.

3 .
Flrst, the apollcant must demonstrate that the appllcation of the 2onlng ordinance to hls property

causes slignlilcant economlic Injury.

Once the appllcant has demonstrated economic Injury, then the mnlcloailq must show that the requla-
tlon In question |s reasonably related to a legltimste exarcise of The police power.

Last, assuming the municlpallity has met Its burden of proot, the appl lcant must demonstrate that the
restrictions, as strictly applled In his case, are unrelated to the pubiic health, safgfy or welfare

of the community and that granting the varlance wil| not advarsely affect the communlty,

In meking a determlnation of practical difficulty, the appeals board mey cons I der: 4

1.

2.

3.:

“‘

Sa

How substantlal the variation |s In ralatlon to the requlirement;

The potential effect of Increased denslty on avaliable municipal, county and state facilltles and ser-

‘vices;

¥hether the varlanca wl 1| cause a substantial change in the character of the nelghborhood;
¥hether the dlfficulty can feasibly be mitigated by soms cther method; or

whether the Interests of Justice wll! be served In granting the varlancs.

The appeals board shc:u'ld grant the minimum rellet necessary to allow reasonable use of the |and In ‘ques~
tlon. Not avery appllcant for an area varlance |s aufomatically entliTled 7o recelve rellef, Each appll=
catlon should bs carefully considered against the requiremant for proot of practlcal difflaulty.

Summary

The major dl tference hatween a use varlance and an area variance Involves the use of the property. An
area varlance results in a modltlcation of physlical restrictions se that an allosable use may be estab-
lished on the preoperty. By contrast, a usa variance permits the establi/shmant of a use which Is prohid-
Ited by the zonlng ordinance and the zonlng map. It Is for thls reason that tThe standards for a use vari-
ance are more stringent than the standards established for an area variance.

Frequently, the appeals board Is encauraqed to make legislative decislons under the guise of use variance
requests, The appezls board should exercise caution when confronted with a request for a use varlance,
and only grant those which meet the tests establlshed tor determining unnecessary hardshlp. The appeals
board sheuld reslst the Inclination to correct defliclencles In the zonlng ordinance through the exerclse
of Its varlance power. If particular provislons of the zonlng ordinance are inapproprlate or unjust, the
appeals board should recommend that the legislative body (City Councl!, Town Board, Board of Trustees)
take the necessary steps to amend the ordlnance or loca! law,

IO‘I"PO v, Stelnhllbar, 282 NY 71 (1939), VYitlage of Bronxvllle v. Francls, 150 NYS 2d 906 (1956); Je;x_n_a

Estates v, Raynor, 22 NY 2d 417 (1968); Douglaston Civlc Assoclaflon, Inc. v. Kleln, 51 NY 2d 963 (1580,

ZFayettevilie v. Jarrold, 53 NY 2d 254 (1981),

’ 3Fulllr‘lg v, Palumbo, 21 NY 2d 30 (1967); Natlional Merrlt, lnc. v. Werst, 41 NY 2d 438 (1877).

v‘\iaschsbergor ve Mlichalls, 19 Misc 2d 909 (1959),

Department ot Planning

Note: This Tech Memo was prepared by the Department of Planning as an Informational

oubllcatlon for municlpal governments. I+ Is not Intendad to be a legal oplnlon,







